IN THE UNITED STATES COURT OF APPEAL

FOR THE THIRD CIRCUIT

MUMIA ABU-JAMAL, ) No. 02-9001
)
Appellee/Cross-Appellant, )
)
vs. )
)

MARTIN HORN, Director, Pennsylvania ) No. 01-9014
Department of Corrections; CONNER )
BLAINE, Superintendent, SCI Greene, )
)

Appellants/Cross-Appellees. ) Death Penalty Case

)

RESPONSE OF MUMIA ABU-JAMAL, APPELLEE AND CROSS-APPELLANT,
IN OPPOSIITON TO COMMONWEALTH’S MOTION FOR RECUSAL

COMES MUMIA ABU-JAMAL, Appellee and Cross-Appellant, through ROBERT R.
BRYAN, lead counsel, who opposes the Commonwealth’s motion seeking the disqualification of
all judges in this Court. The grounds relied upon by the District Attorney of Philadelphia are
conclusory, irrelevant and without merit, and should thus be rejected.

INTRODUCTION

Mr. Abu-Jamal has not sought the recusal of any judge. To the contrary, he feels this
Court will be fair. There is no issue that could result in the requested disqualification. Further,
opposing counsel should not be permitted through this ploy to delay oral argument which is
scheduled for May 17, 2007. Mr. Abu-Jamal has been on death row for nearly a quarter of a cen-
tury, and would like for his case to be heard as scheduled by this Court.

ARGUMENT
1. Adams v. Teamsters Local 115,2007 WL 142540 (3" Cir. 2007) Is Inapplicable
Relying upon Adams v. Teamsters Local 115, slip op., 2007 WL 142540 (3d Cir. 2007)

(non-precedential), the District Attorney seeks the recusal of all judges on the Court. However,



Adams does not even discuss the disqualification of any judge. It was a non-issue since this
Court voluntarily recused itself. Only from the footnotes does one learn that the three-judge
panel was composed of judges from other jurisdictions. /d. at 8.

In Adams the situation there was quite different from that in the case at hand and thus not
applicable. Governor Edward G. Rendell was a named defendant and Appellee. The plaintiffs
alleged that as District Attorney he had personally conspired with others to violate their civil
rights through use of violence. See Adams, slip op. at 1 (naming Governor Rendell as defen-
dant/appellee); id. at 3 (noting that “Appellee Edward G. Rendell” was represented in Adams by
the Philadelphia District Attorney’s Office); id. at 3-4 (describing plaintiffs’ allegations). Gov-
ernor Rendell gave testimony in a deposition. Id. at 2-3. It was appropriate for Governor
Rendell’s spouse, the Honorable Marjorie Rendell, to recuse herself from the Adams case be-
cause her husband was a named party. Indeed, her recusal was required by law. See 28 U.S.C. §
455(b)(5)(1) (Judge “shall” recuse herself if her “spouse . . . [i]s a party to the proceeding”).
Here, however, there is no such relationship between a party and any Third Circuit judge, thus
the Commonwealth’s suggestion of recusal is inappropriate. Further, unlike in 4Adams, here there
is no allegation that Governor Rendell personally conspired with others to commit any crime.
And in any event, there is no conceivable reason why the entire Third Circuit should entirely
recuse itself from the case as the Commonwealth asks.

In Adams the Court recused itself because Judge Rendell is married to one of the defen-
dants/appellees. As stated, such a spousal relationship required her recusal under § 455(b)(5)(i).
Moreover, when recusal is obligatory under § 455(b), it cannot be waived. 28 U.S.C. § 455(e)
(“No justice, judge, or magistrate judge shall accept from the parties to the proceeding a waiver
of any ground for disqualification enumerated in subsection (b).”).
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